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shall be limited to a determination of wheth-
er the alien is eligible for withholding or de-
ferral of removal. During such proceedings,
all parties are prohibited from raising or
considering any other issues, including but
not limited to issues of admissibility, de-
portability, eligibility for waivers, and eligi-
bility for any other form of relief.

(ii) Notice of hearing procedures and in-
absentia decisions. The alien will be provided
with notice of the time and place of the pro-
ceeding. The request for asylum and with-
holding of removal submitted by an alien
who fails to appear for the hearing shall be
denied. The denial of asylum and with-
holding of removal for failure to appear may
be reopened only upon a motion filed with
the immigration judge with jurisdiction over
the case. Only one motion to reopen may be
filed, and it must be filed within 90 days, un-
less the alien establishes that he or she did
not receive notice of the hearing date or was
in Federal or State custody on the date di-
rected to appear. The motion must include
documentary evidence, which demonstrates
that:

(A) The alien did not receive the notice;
(B) The alien was in Federal or State cus-

tody and the failure to appear was through
no fault of the alien; or

(C) ‘‘Exceptional circumstances,’’ as de-
fined in section 240(e)(1) of the Act, caused
the failure to appear.

(iii) Relief. The filing of a motion to reopen
shall not stay removal of the alien unless the
immigration judge issues an order granting a
stay pending disposition of the motion. An
alien who fails to appear for a proceeding
under this section shall not be eligible for re-
lief under section 240A, 240B, 245, 248, or 249
of the Act for a period of 10 years after the
date of the denial, unless the applicant can
show exceptional circumstances resulted in
his or her failure to appear.

§ 208.3 Form of application.
(a) An asylum applicant must file

Form I–589, Application for Asylum or
Withholding of Removal, together with
any additional supporting evidence in
accordance with the instructions on
the form. The applicant’s spouse and
children shall be listed on the applica-
tion and may be included in the re-
quest for asylum if they are in the
United States. One additional copy of
the principal applicant’s Form I–589
must be submitted for each dependent
included in the principal’s application.

(b) An asylum application shall be
deemed to constitute at the same time
an application for withholding of re-
moval, unless adjudicated in deporta-
tion or exclusion proceedings com-

menced prior to April 1, 1997. In such
instances, the asylum application shall
be deemed to constitute an application
for withholding of deportation under
section 243(h) of the Act, as that sec-
tion existed prior to April 1, 1997.
Where a determination is made that an
applicant is ineligible to apply for asy-
lum under section 208(a)(2) of the Act,
an asylum application shall be con-
strued as an application for with-
holding of removal.

(c) Form I–589 shall be filed under the
following conditions and shall have the
following consequences:

(1) If the application was filed on or
after January 4, 1995, information pro-
vided in the application may be used as
a basis for the initiation of removal
proceedings, or to satisfy any burden of
proof in exclusion, deportation, or re-
moval proceedings;

(2) The applicant and anyone other
than a spouse, parent, son, or daughter
of the applicant who assists the appli-
cant in preparing the application must
sign the application under penalty of
perjury. The applicant’s signature es-
tablishes a presumption that the appli-
cant is aware of the contents of the ap-
plication. A person other than a rel-
ative specified in this paragraph who
assists the applicant in preparing the
application also must provide his or
her full mailing address;

(3) An asylum application that does
not include a response to each of the
questions contained in the Form I–589,
is unsigned, or is unaccompanied by
the required materials specified in
paragraph (a) of this section is incom-
plete. The filing of an incomplete ap-
plication shall not commence the 150-
day period after which the applicant
may file an application for employ-
ment authorization in accordance with
§ 208.7. An application that is incom-
plete shall be returned by mail to the
applicant within 30 days of the receipt
of the application by the Service. If the
Service has not mailed the incomplete
application back to the applicant with-
in 30 days, it shall be deemed complete.
An application returned to the appli-
cant as incomplete shall be resub-
mitted by the applicant with the addi-
tional information if he or she wishes
to have the application considered;
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(4) Knowing placement of false infor-
mation on the application may subject
the person placing that information on
the application to criminal penalties
under title 18 of the United States Code
and to civil penalties under section
274C of the Act; and

(5) Knowingly filing a frivolous appli-
cation on or after April 1, 1997, so long
as the applicant has received the notice
required by section 208(d)(4) of the Act,
shall render the applicant permanently
ineligible for any benefits under the
Act pursuant to § 208.18.

EFFECTIVE DATE NOTE: At 65 FR 76131, Dec.
6, 2000, § 208.3 was amended by revising para-
graphs, (a), (c)(4) and (c)(5), effective Jan. 5,
2001. For the convenience of the user, the re-
vised text is set forth as follows:

§ 208.3 Form of application.
(a) An asylum applicant must file Form I–

589, Application for Asylum and for With-
holding of Removal, together with any addi-
tional supporting evidence in accordance
with the instructions on the form. The appli-
cant’s spouse and children shall be listed on
the application and may be included in the
request for asylum if they are in the United
States. One additional copy of the principal
applicant’s Form I–589 must be submitted for
each dependent included in the principal’s
application.

* * * * *

(c) * * *
(4) Knowing placement of false information

on the application may subject the person
placing that information on the application
to criminal penalties under title 18 of the
United States Code and to civil or criminal
penalties under section 274C of the Act; and

(5) Knowingly filing a frivolous application
on or after April 1, 1997, so long as the appli-
cant has received the notice required by sec-
tion 208(d)(4) of the Act, shall render the ap-
plicant permanently ineligible for any bene-
fits under the Act pursuant to § 208.20.

§ 208.4 Filing the application.
Except as prohibited in paragraph (a)

of this section, asylum applications
shall be filed in accordance with para-
graph (b) of this section.

(a) Prohibitions on filing. Section
208(a)(2) of the Act prohibits certain
aliens from filing for asylum on or
after April 1, 1997, unless the alien can
demonstrate to the satisfaction of the
Attorney General that one of the ex-
ceptions in section 208(a)(2)(D) of the

Act applies. Such prohibition applies
only to asylum applications under sec-
tion 208 of the Act and not to applica-
tions for withholding of removal under
§ 208.16 of this part. If an applicant sub-
mits an asylum application and it ap-
pears that one or more of the prohibi-
tions contained in section 208(a)(2) of
the Act apply, an asylum officer or an
immigration judge shall review the ap-
plication to determine if the applica-
tion should be rejected or denied. For
the purpose of making determinations
under section 208(a)(2) of the Act, the
following rules shall apply:

(1) Authority. Only an asylum officer,
an immigration judge, or the Board of
Immigration Appeals is authorized to
make determinations regarding the
prohibitions contained in section
208(a)(2)(B) or (C) of the Act;

(2) One-year filing deadline. (i) For
purposes of section 208(a)(2)(B) of the
Act, an applicant has the burden of
proving

(A) By clear and convincing evidence
that he or she applied within one year
of the alien’s arrival in the United
States or

(B) To the satisfaction of the asylum
officer, immigration judge, or Board of
Immigration Appeals that he or she
qualifies for an exception to the one-
year deadline.

(ii) The one-year period shall be cal-
culated from the date of the alien’s last
arrival in the United States or April 1,
1997, whichever is later. In the case of
an application that appears to have
been filed more than a year after the
applicant arrived in the United States,
an asylum officer or immigration judge
will determine whether the applicant
qualifies under one of the exceptions to
the deadline;

(3) Prior denial of application. For pur-
poses of section 208(a)(2)(C) of the Act,
an asylum application has not been de-
nied unless denied by an immigration
judge or the Board of Immigration Ap-
peals;

(4) Changed circumstances. (i) The
term ‘‘changed circumstances’’ in sec-
tion 208(a)(2)(D) of the Act shall refer
to circumstances materially affecting
the applicant’s eligibility for asylum.
They may include:

(A) Changes in conditions in the ap-
plicant’s country of nationality or, if
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